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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

1 . A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on October 
5, 2009, has been entered. 

Response to Amendment 

Applicant's amendments and remarks filed October 5, 2009, are responsive to 
the office action mailed August 4, 2009. Claims 1 , 3-16, 18, 20, and 22-24 were 
previously pending and claims 1, 10, and 13 are amended. Claims 1, 3-16, 18, 20, and 
22-24 are therefore currently pending and examined in this office action. 

Response to Arguments 

Pertaining to objection to the specification 

Applicant's arguments filed October 5, 2009, have been fully considered but they 
are not persuasive. The specification is objected to as failing to provide proper 
antecedent basis for the claimed subject matter. See 37 CFR 1 .75(d)(1 ) and MPEP 
§ 608.01 (o). Correction of the following is required: "Found shelf space" is not 
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introduced or described in the specification. Applicant cites specification paragraphs 

0016, and 0038-0039 for support. The closest description to this concept in any of 

those paragraphs is "providing information on vendors with available shelf space... 

including information on available shelf space and cost of the shelf space." Paragraph 

0016. Paragraph 0038 states: 

"Before shipping the product to the vendor, the supplier will have to ensure that 
there is space available within a vendor premises. In this regard, every vendor 
will be required to have a shelf unit size (SUS). The shelf unit size will specify the 
cubic feet/meters available in one unit of shelf space. Each vendor will be entitled 
to set its own SUS and the maximum number of units available. Vendors could 
also be allowed to set the maximum number of available units for each product, 
or alternately, this value could be set by the website provider. Suppliers will then 
be allowed to purchase or rent a predetermined maximum number of units per 
product." 

There is no explanation in the specification connecting applicant's use of the 
phrase "found shelf space" with the description in the specification. There is no 
description of searching for shelf space or anything else. The specification describes 
vendors providing information regarding shelf space that they have available and the 
supplier then being able to interact with the vendor to secure said shelf space. The 
supplier is completely at the mercy of the vendor with regard to the accuracy of the 
information the vendor is providing. 

Pertaining to rejection under 35 USC 1 12 in the previous office action 

Applicant's arguments filed October 5, 2009, have been fully considered but they 
are not persuasive. Claims 1, 3-16, 18, 20, and 22-24 are rejected under 35 
U.S.C. 112, first paragraph, as failing to comply with the written description requirement. 
"Found shelf space" is not described in the specification. This rejection was made 



Application/Control Number: 1 0/681 ,91 6 Page 4 

Art Unit: 3625 

because the term indicates that a search process is involved, but there is no mention of 
a search concept anywhere in the specification. Applicant's argument merely confirms 
that this is an attempt to claim much more than is encompassed within the disclosure. 
Applicant's explanation is that the supplier is allowed to simply invite itself in to search 
vendors' premises for available shelf space. This is a significant concept that is not 
described in the specification at all. The specification describes the vendor registering 
information and the supplier being provided with the information that the vendor has 
registered. The features described in applicant's argument are simply not disclosed and 
are in fact quite far outside the realm of what is described in the disclosure. 
Pertaining to rejection under 35 USC 101 in the previous office action 

Applicant's arguments filed October 5, 2009, have been fully considered but they 
are not persuasive. Applicant's amendment of claims 1 and 13 is adequate to 
overcome this rejection. The amendment of claim 10 is inadequate. Applicant argues 
that the recitation of a "computer readable storage medium" in preamble "provides a 
concrete and tangible step" and "transforms the indicated shelf space from the display 
of one tangible article to another tangible article, and is embodied within a particular 
apparatus or machine." A computer readable storage medium is not a particular 
machine or apparatus. It is an article of manufacture. Applicant has interpreted the 
second prong, "transformation of a particular article," in a way that can only be 
described as metaphysical. Transforming what is essentially empty space by placing 
one object in it rather than another is certainly not what the court had in mind in 
establishing the test. See the rejection below for further explanation. It is further noted 
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that applicant's argument does not accurately reflect the claim. The claim is actually 
directed to "reserving the found shelf space for the use of the supplier." Thus there is 
not even an object being placed in the space, the space is merely being reserved for the 
possible placement of an object. Thus empty space with a range of possible purposes 
is transformed into empty space with a specific purpose. Examiner's position is that 
empty space is not a particular article and that this is not transformation of a particular 
article. 

Pertaining to rejection under 35 USC 103 in the previous office action 

Applicant's arguments, see remarks, filed October 5, 2009, with respect to the 
rejection(s) of claim(s) 1,3-16,18, 20, and 22-24 under 35 USC 1 03(a) have been fully 
considered and are persuasive. Therefore, the rejection has been withdrawn. 
However, upon further consideration, a new ground(s) of rejection is made in view of 35 
USC 103(a). 



Specification 

The specification is objected to as failing to provide proper antecedent basis for 
the claimed subject matter. See 37 CFR 1.75(d)(1) and MPEP § 608.01 (o). Correction 
of the following is required: "Found shelf space," and "computer readable storage 
medium" are not introduced or described in the specification. 



Application/Control Number: 1 0/681 ,91 6 Page 6 

Art Unit: 3625 

Claim Rejections - 35 USC § 101 

35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

1 . Claims 10-12 are rejected under 35 U.S.C. 101 because the claimed 
invention is directed to non-statutory subject matter. 

Claims 10-12 are directed to a process that does nothing more than manipulate 
an abstract idea. Mere recitation in the preamble (i.e., intended use) or mere 
implication of employing a machine or article of manufacture to perform some or all of 
the recited steps does not confer statutory subject matter upon an otherwise abstract 
idea. These claims can be examined from two different approaches. They could be 
directed to a method or they could be directed to a computer readable storage medium 
with a method embodied therein. If considered as method claims their only tie is to an 
article of manufacture rather than a machine or apparatus and they do not transform the 
article. 

The first step in determining whether a claim recites patent eligible subject matter 
is to determine whether the claim falls within one of the four statutory categories of 
invention recited in 35 USC 101: process, machine, manufacture and composition of 
matter. The latter three categories define "things" or "products," while a "process" 
consists of a series of steps or acts to be performed. For purposes of section 1 01 , a 
"process" has been given a specialized, limited meaning by the courts. Based on 
Supreme Court precedent and recent Federal Circuit decisions, a process must (1) be 
tied to a particular machine or apparatus, or (2) transform a particular article to a 
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different state or thing. If neither of these requirements is met by the claim, the method 
is not a patent eligible process. See In re Bilski, 2008 U.S. App. LEXIS 22479. An 
example of a method claim that would not qualify as a statutory process would be a 
claim that recited purely mental steps. The present claims appear to recite purely 
mental steps. 

A claim that involves a process that transforms a particular article may be 
patentable under § 101 . See Diehr, 450 U.S. at 184 (holding a process that involved 
calculations using the "Arrhenius equation" patentable because the claim "involve[d] the 
transformation of an article, in this case raw, uncured synthetic rubber, into a different 
state or thing"). Processes involving mathematical algorithms used in computer 
technology may be patentable if they are tied to a specific machine or apparatus. 
Mental processes— or processes of human thinking— standing alone are not patentable 
even if they have practical application. The Supreme Court has stated that 
"[phenomena of nature, though just discovered, mental processes, and abstract 
intellectual concepts are not patentable, as they are the basic tools of scientific and 
technological work." Benson, 409 U.S. at 67 (emphasis added). In Flook the patentee 
argued that his claims did not seek to patent an abstract idea (an algorithm) because 
they were limited to a practical application of that idea — updating "alarm limits" for 
catalytic chemical conversion of hydrocarbons. 437 U.S. at 586, 589-90. The Court 
rejected the notion that mere recitation of a practical application of an abstract idea 
makes it patentable, concluding that "[a] competent draftsman could attach some form 
of post-solution activity to almost any mathematical formula." Id. at 590. Since all other 
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features of the process were well-known, including "the use of computers for 'automatic 
monitoring-alarming,'" the Court construed the application as "simply providing] a new 
and presumably better method for calculating alarm limit values." Id. at 594-95. The 
Court held the application unpatentable because "if a claim [as a whole] is directed 
essentially to a method of calculating, using a mathematical formula, even if the solution 
is for a specific purpose, the claimed method is nonstatutory." 437 U.S. at 595 (quoting 
In re Richman, 563 F.2d 1026, 1030 (CCPA 1977). 

In order to qualify as a statutory process, therefore, claims should positively 
recite the machine or apparatus to which they are tied, for example by identifying the 
machine or apparatus that accomplishes the method steps, or they should positively 
recite the particular article that is being transformed, for example by identifying the 
material that is being changed to a different state. The mere manipulation of data is not 
transformation of a particular article. There are two corollaries to the machine-or- 
transformation test. First, a mere field-of-use limitation is generally insufficient to render 
an otherwise ineligible method claim patent eligible. This means the machine or 
transformation must impose meaningful limits on the method claim's scope to pass the 
test. Second, insignificant extra-solution activity will not transform an unpatentable 
principle into a patentable process. This means reciting a specific machine or a 
particular transformation of a specific article in an insignificant step, such as data 
gathering or outputting, is not sufficient to pass the test. 

Claims 10-12 recite no machine or apparatus and do not transform a particular 
article to a different state or thing. If considered as method claims their only tie is to an 
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article of manufacture rather than a machine or apparatus and they do not transform the 
article. 

If claims 10-12 are examined as computer readable medium claims, they are 
rejected because claims reciting a musical composition, literary work, compilation of 
data, signal, or legal document (e.g., an insurance policy) per se do not appear to be a 
process, machine, manufacture, or composition of matter. See, e.g., In re Nuitjen, 500 
F.3d 1346, 1356-57 (Fed. Cir. 2007) ("A transitory, propagating signal like Nuitjen's is 
not a process, machine, manufacture, or composition of matter.' ... Thus, such a signal 
cannot be patentable subject matter."). 

The broadest reasonable interpretation of a claim drawn to a computer readable 
medium (also called machine readable medium and other such variations) typically 
covers forms of non-transitory tangible media and transitory propagating signals per se 
in view of the ordinary and customary meaning of computer readable media, particularly 
when the specification is silent. See MPEP 21 1 1 .01 . When the broadest reasonable 
interpretation of a claim covers a signal per se, the claim must be rejected under 35 
USC 101 as covering non-statutory subject matter. See In re Nuijten, 500 F.3d 1346, 
1356-57 (Fed. Cir. 2007) (transitory embodiments are not directed to statutory subject 
matter) and Interim Examination Instructions for Evaluating Subject Matter Eligibility 
Under 35 USC 101, Aug. 24, 2009; p. 2. 

A claim drawn to such a computer readable medium that covers both transitory 
and non-transitory embodiments may be amended to narrow the claim to cover only 
statutory embodiments to avoid a rejection under 35 USC 101 by adding the limitation 
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"non-transitory" to the claim. Cf. Animals -Patentability, 1077 Off. Gaz. Pat. Office 24 
(April 21, 1987) (suggesting that applicants add the limitation "non-human" to a claim 
covering a multi-cellular organism to avoid a rejection under 35 USC 101). 

Finally, since these claims are capable of interpretation as being directed to 
either a method or an article of manufacture, they are nonstatutory because 35 USC 
101 requires that the claimed invention in fact be a single invention and that it fit 
squarely within one of the specified statutory classes. 



Claim Rejections - 35 USC §112 

The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

1. Claims 1, 3-16, 18, 20, and 22-24 are rejected under 35 U.S.C. 112, first 
paragraph, as failing to comply with the written description requirement. The 

claim(s) contains subject matter which was not described in the specification in such a 
way as to reasonably convey to one skilled in the relevant art that the inventor(s), at the 
time the application was filed, had possession of the claimed invention. "Found shelf 
space" is not described in the specification. The implication of the term is that a search 
process is involved, but no search algorithm is described and in fact the very concept of 
searching is not addressed in the specification. The specification describes the vendor 
registering information and the supplier being provided with the information that the 
vendor has registered. The features described in applicant's argument are simply not 
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disclosed and are in fact quite far outside the realm of what is described in the 
disclosure. See remarks filed October 5, 2009, pages 6-7. 

The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

2. Claims 1, 3-9, 13-16, 18, 20, and 22-24 are rejected under 35 U.S.C. 112, 
second paragraph, as being indefinite for failing to particularly point out and 
distinctly claim the subject matter which applicant regards as the invention. 

The various numbered "subsystem" claim elements are means plus function 
limitations that invoke 35 U.S.C. 112, sixth paragraph. However, the written description 
fails to clearly link or associate the disclosed structure, material, or acts to the claimed 
functions such that one of ordinary skill in the art would recognize what structure, 
material, or acts perform the claimed functions. 

Applicant is required to: 

(a) Amend the claim so that the claim limitation will no longer be a means (or 
step) plus function limitation under 35 U.S.C. 112, sixth paragraph; or 

(b) Amend the written description of the specification such that it clearly links or 
associates the corresponding structure, material, or acts to the claimed function without 
introducing any new matter (35 U.S.C. 132(a)); or 

(c) State on the record where the corresponding structure, material, or acts are 
set forth in the written description of the specification that perform the claimed function. 
For more information, see 37 CFR 1.75(d) and MPEP §§ 608.01 (o) and 2181. 
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Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

2. Claims 1, 3-16, 18, 20, and 22-24 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Walker et al. (Paper No. 20080506; US Patent No. 
7,340,419 B2; prior publication 2002/0133407 A1) in view of Levasseur (US Patent 
No. 5,029,098), and further in view of "FIELDS AND FULMER" (Paper No. 
20090123; Non Patent Literature cited in form PTO-892 item U). 

Walker discloses web based (see at least column 4 lines 45-55) systems and 
methods for marketing products comprising registration of suppliers and information 
regarding products, registering of vendors and their information, requesting display of 
products by vendors, and the transacting of sales of products with compensation to 
vendor and supplier. Please note: the information describing suppliers, vendors, 
products, etc., is descriptive material and is not functionally involved in the recited steps 
of the method. Because it has no functional role in the method it is non-functional 
descriptive material. This descriptive material will not distinguish the claimed invention 
from the prior art in terms of patentability, see In re Gulack, 703 F.2d 1 381 , 1 385, 217 
USPQ 401, 404 (Fed. Cir. 1983). MPEP 2106). Walker further discloses: 

• a main computer device : (see at least column 4 lines 60-65, column 7 lines 25- 

65, column 12 lines 14-35); 
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• providing information on a product and a supplier of said product : registration of 
suppliers of products and information with respect to said products, cataloguing 
specifications of products and identification with respect to product contact 
persons (see at least figs. 1-2, 4-7; column 3 lines 38-46, column 5 lines 29-47, 
column 6 lines 1-7, column 7 lines 4-10); supplier registration includes a first 
section for supplier registration information (see above), a second section for 
rules of use, a third section which generates username and password information 
for said supplier (see at least column 3 lines 3-1 1 , column 8 lines 35-44); 

• providing information on vendors : with available shelf space to display said 
product, said information including information on available shelf space and cost 
of said shelf space, registration of vendors with shelf space available to display 
said products and registration of information with respect to finding available 
shelf space and associated fees, registration of vendors and vendor contact 
information, section for rules of use and a section that generates username and 
password information for said vendor (see at least fig. 6, column 2 lines 14-22, 
column 3 lines 3-1 1 , column 8 lines 35-44, 50-61 . Please note: providing and 
registering vendors and information concerning the vendors is being given 
functional weight by the examiner, however, the descriptive information within 
each detail maintained is nonfunctional descriptive matter. For example, the 
functional aspect of the information is that it has bearing on the ability of the 
vendor to perform, however, the specific information is nonfunctional because it 
does not affect the function of the systems and methods. Nonetheless the 
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examiner believes most if not all of the information listed above is in fact 
disclosed in the reference); 

• negotiating with said vendors for desired (required) found shelf space : reserving 
the found shelf space for use of the supplier, and the supply and display of said 
products upon the found shelf space and payment for the display and sale of said 
products, suppliers and vendors negotiate, contact persons negotiate (see at 
least abstract, figs. 5, 7; column 2 lines 14-22, 48-54; column 3 lines 3-11, column 
9 lines 13-26); messaging systems to permit vendors and suppliers to send 
messages to each other (see at least column 4 lines 45-54, column 5 lines 1-14, 
column 6 lines 1-21); 

• supplying said products to said vendors for display and sale : viewing registered 
products by location and category (see at least abstract, figs. 5,7; column 2 lines 
14-22, 48-67; column 9 lines 13-28); 

• accounting for the sale of said products by said vendors : account section for 
maintaining account of products shipped, cost of shelf space, sales information, 
incoming products, inventory and sales, payments, product information, outgoing 
product section, sales report section, product returns section, direct sales order 
section and a messaging section, services and fee section, incoming product 
section, inventory and sales section (see at least fig. 2, column 4 lines 45-54, 
column 5 lines 1-14, column 6 lines 1-21, column 8 lines 20-34, column 9 lines 
34-45. Please note: maintaining accounts is being given functional weight by the 
examiner, however, the descriptive information within each detail maintained is 
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nonfunctional descriptive matter. Nonetheless the examiner believes most if not 
all of the information listed above is in fact disclosed in the reference); 

• providing supplier with a predetermined percentage of said sales : (see at least 
figs. 3,5; column 4 lines 55-67, column 6 line 58- column 7 line 3). 

• subsystems are operably interconnected through the internet : computer device is 
accessible by said suppliers and said vendors through internet connection means 
via the web, system is web based, maintained by a web provider (see at least 
column 4 lines 45-60, column 5 lines 29-48, column 7 lines 33-46. Please note: 
the identity of the entity that maintains the system is not patentable subject 
matter, nor is it patentably distinguishing. If it were, any entity desiring to use a 
previously patented invention could simply draft an application naming 
themselves as the user); 

• direct sales of products : (see at least column 2 lines 55-67, column 3 lines 12- 
19). 

• computer readable storage medium : (see at least column 7 lines 32-47, 60-67; 
column 8 lines 5-1 9, column 1 2 claims 1 1 -1 3). 

Walker teaches all of the above as noted and teaches a) accepting products from 
suppliers for display, b) accepting competing products from other suppliers for display in 
proximity to similar products, c) negotiations between the vendor and suppliers for 
display space, d) registration of information from suppliers and vendors regarding 
products and information regarding relevant display space, and e) the value of limited 
physical display spaces in stores (see at least column 2 lines 14-22), but Walker does 
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not explicitly disclose ensuring that there is available shelf space as found shelf space 
available in a vendor premise. Levasseur discloses a) accepting products from 
suppliers for display, b) accepting competing products from other suppliers for display in 
proximity to similar products, c) negotiations between the vendor and suppliers for 
display space, and d) the value of limited physical display spaces. Levasseur also 
teaches ensuring that there is available shelf space as found shelf space available in a 
vendor premise (see at least abstract, figs. 10, 13, 16, 19, 22, 25; column 7 lines 59-69). 
Therefore it would have been obvious to one of ordinary skill in the art at the time of the 
invention to modify the systems and methods of Walker to include ensuring that there is 
available shelf space as found shelf space available in a vendor premise, as taught by 
Levasseur, in order to logically broaden the applicability of the systems and methods to 
a wider range of commercial opportunities and thereby increase it's use in commerce. 

Walker in view of Levasseur teaches all of the above as noted and teaches a) 
accepting products from suppliers for display, b) accepting competing products from 
other suppliers for display in proximity to similar products, c) negotiations between the 
vendor and suppliers for display space, d) registration of information from suppliers and 
vendors regarding products and information regarding relevant display space, and e) 
the value of limited physical display spaces in stores, but Walker in view of Levasseur 
does not explicitly disclose the application of the systems and method to suppliers and 
vendors negotiating for the vendors' actual physical shelf space. Fields and Fulmer 
teaches a) accepting products from suppliers for display, b) accepting competing 
products from other suppliers for display in proximity to similar products, c) negotiations 
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between the vendor and suppliers for display space, and d) the value of limited physical 
display spaces in stores and also teaches suppliers and vendors negotiating for the 
vendors' actual physical shelf space (see at least page 1 abstract, 1ffl2-3; page 2). 
Therefore it would have been obvious to one of ordinary skill in the art at the time of the 
invention to modify the systems and methods of Walker in view of Levasseur to include 
suppliers and vendors negotiating for the vendors' actual physical shelf space, as taught 
by Fields and Fulmer, in order to extend the use of the systems and methods to a wider 
range of commercial opportunities and thereby increase it's use in commerce. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to ADAM LEVINE whose telephone number is (571)272- 
8122. The examiner can normally be reached on M-F, 8:30-5:00 Eastern. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Jeffrey A. Smith can be reached on 571 .272.6763. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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